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8 IN THE UNITED STATES DISTRICT COURT
3 FOR THE NORTHERN DISTRICT OF ILLINOIS
BASTERN DIVISION
OP AMERICA,

{
tiff,

No. 87 C 10214
Judge George M. Marovich - - -

)
)
)
)
)
)
)
)
)
)

Plaintis
filed a motia
(“Martin®), &

| the United States of America ("United States*)
for civil contempt against Defendant Jacob H. Martin
laging that Martin violated the terms of the Consant

in this hagardous waste clean-up case on December

14, 1988. ar complying with the Consent Decree to a cextain
degree, Martj now moves to dismiss himself from the motion for
contewpt, cojllending that he has satisfied his obligations under

or the following reasons, we deny Martin’s motion to
from the contempt motion.

| EACEGROUND _
of 1987, the United States filed its complaint for

injunctive Flief agaiust Continental Chemiste Corporation
("Chemiste*) find its former president, Kenneth Xass, pursuant to §
§ 16 of the deral Insecticide, Fungicide, and Rodenticida Aot
(YPIFRA"), ajleging that Defendants engaged in the production,
packaging andilistribution of putl.éides at 2250 Wasat quon Avanue,

Chicago, Illigmis, in violation of various requirements of EIFRA. |
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¢ 1988, this Court entered a Consent Decras betwean

The Con§nt Dacree provides that, among other things, wit.h.tp
the date of entry of the Decres, Chemiste “shall
accordance with the Regource Conservation and

sduct or export all stocks of SHO-CLOUD and MOTH-
possession.® (Consent Decrea, paragraph 17.) In
the Consent rea, Chemiste provided the personal guarmtee of its
president, cob Martin, to ensure Chemista’s performance
partaining
paragraph 18

dispose of

the disposal of the pesticides. (Conaent Decree,
- Martin guaranteed that if Chemiste failed to
pesticides in accordance with the Consent becree s he
ull cost of their proper disposal. (Id.)
er 2, 1992, the United States moved this Court for
Chemiste and Martin in contempt for violating the
texms of the @Ensent Decree by failing to dispose of thn_ pesticides
er paraqgraphs 17 and 18 of the Consent Deoree:

United States sought an Ordex: 1) requiring

as required

Furthermorae,

Chemiste and
are subject t
to thé United
accordance
21, 1992, p
Martin, Martiggarranged for tha disposal of the péetic.i.dea from the
facility. H

tin to immediately dispose of the pesticides that
he Consent Decree; and 2) requiring Chemiste to pay

ates all stipulated penalties that have accrued in
paragraph 22 of the Consent Decree. On Decembex
t to negotiations betwssn the United Statea and

r, he refused to conduct or to pay for sampling

“RCRA"), 42 U.8.C. § 6901 et. seq., reformulate into_

=
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and testing @ the facility to aseess the extent of release of
pesticide stgltks from a fire that occurred on October 28, 1991.
DISCUSSION |
When rulling on a motion to dim@, the court must aﬁsmp the
truth of all §ll-pleaded factual allegations and make all possible

inferences iffl tavor of tho plaintiff, Johngon v. Upivarsity of

Chicago Hosp M 982 F.2d 230, 231 (7th Cir. 1992); Gorski v. Trov,
929 F.2d 11831186 (7th Cir. 1991). Dismissal may be orderad only
if *it appearll beyond doubt that the plaintiff can prove no set of
facts in supgiirt of his claim which would entitle him to relief.®
‘onley v Hlon, 355 U.S. 41, 45-46 (1957); Alemander v, City of
Chigcago, 994 .24 333, 335 (7th Cir. 1993). However, we are noﬁ
required to jEgnore any facts alleged in the complaint which
undermine thelislaintiff’'s claim, Mmmm
Inc., 965 F.ZM 1411, 1416 (7th Cir. 1992). '

A complamnt filed in federal court must contain: 1) a short
and plain staiment of jurisdiction; ﬁ) a short and plain statament
of the claim@howing the pleader is entitled to relief; and 3) a
statement of [lhe relief sought. Ped. R. Civ. P. 8(a). The federal
rules genera | do not i'equire detailed fact pl_aadi.nq, Early v,
Bankerg Life ag. Co., 959 F.2d 75, 79 (7th Cir. 1992), as the
- 1ssue at thismmreliminary stage of the procsedings is not whether
the plaintiffiicill ultimately prevail but whether the plaintiff is
eht:l.tlod to ajlopportunity to continue discovery and offer evidence

to support Mk claims. 'Bshsns:__x;_ﬂmgn. 416. U.8. 232, 236
(1974). Wi these principles in mind, we now consider the

3
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ation to dismiss.

for civil contempt wnay be imposed to coerce |
court order or to compensate the complainant for

ad as a result of the contumacy. Connolly v, J.T,
F.2d 930, 932 (7th Cir. 19688); Upited States v,
a, 330 U.s. 258, 303-304 (1947). A
i discretion to fashion a remedy based on the nature
» probable effect of alternative sanctions. JId.
1d a party in contoﬁpt, the court must be able to

ek S RS

ific decree which sets forth in specific detail an
mand which the party in contempt violated. Stotler

xfle, 870 P.2d 1158, 1163 (7th Cir. 1989); Ferzell v,

d 1372, 1378 (7th Cir. 1986)(quoting H.K. Portar Co.
» 568 F.2d 24, 27 (7th Cir. 1977)). The

have to find that the violation was willful to hold

. PLOOE

2 §a 0

1

pontempt, sge
655 r.2d 779, 784 n.9 (7th Cir. 198l), and it may

contempt if he has not been "reasonably diligeat
in attempting to accomplish what was oxrdered."
Bass, 688 F.2d4 513, 517 (7th Cir.

A v * N

otion to Dismiss, Nartin ocontends that he has

hbligations under paragraph 17 of the Consent Dedroe
£ the stocks of the pesticides Smo-Cloud and Moth-

Ogdsn Avenue building. He further maintaine even if
ot fulfilled its obligations, he is not personally

4
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bénalties to the EPA under paragraph 22 of the
. In its response, the United States argues that
ot fulfilled its obligations because Martin did not
of the pesticide stocks uatil over four years ‘had
» entry of the Consent Decree and bocause pesticide
n at the facility today as the result of the 1991
r, the United Btates. contends that Martin should be
y liable for the penalties dtipﬁlatéd in the Consent
*piercing the

*trust fund doctrine* or the

doctrj.ne.l“'

Howaver @ifor the purposes of this mption to dismiss, wo neead

sther Chemiste and Martin have complied with the
or whether unrti.n gshould be held personally liable
es stipulatad in the Decres. The motion before this
8 us to decide ivhethor Martin remains a party to the
3 stage of the litigation. Since Martin provided .h.ta
ntee of Chniisto's performance of its obligations
ant. Decrees, we have little difﬂ.culty in d.aoi.dl.nq
Lns a party to the 11t:|.qation
ent Decree has been violatad, a court often will
aatictionﬁ on those who have guaranteed compliance
o, See, 9.g. Commodity Putures, 665 F.2d at 762;
1., 787 F.2d 1376 (9th

d Spallope v, United States, 493 U.S. 465 (1990). In
tter, both parties acknowledge that Martin gave ‘his

DIDO - o) . L MO NS -

Antee that Chd;niqte would 'comply with the Congent

5
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Decree. As @ponsent decree is interpreted undex ganerai contract

principles, ad States v, Ouytboard Maripe Coxp. 764 F. Supp

1315, 1316 (X
Decree which
before we det

D. I11. 1991), we see no obvious construction of the
nuld compel us to dismiss Martin from tha complaint
mine whether the Decree has actually bsen violated.

Defendarfll Jacob H. Martin‘s motion to dismiss himself from the
United Stategll motion for civil contempt is denied.






